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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a repty be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
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Status 

1)^ Responsive to communication(s) filed on 22 November 2006 . 
2a)D This action is FINAL. 2b)E3 This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) S Claim(s) 14-16.18,21. 53-58, 60 and 62- 72 is/are pending in the application. 
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10) [3 The drawing(s) filed on 30 March 2004 is/are: a)S accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
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application from the International Bureau (PCT Rule 17.2(a)). 
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DETAILED ACTION 
Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 14-16, 18, 53, 57 and 71 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Ray et al US Patent 5,026,373. 

Ray et al discloses an interbody spine fusion (50) comprising a body (53) defining an 
outside surface, a carrier (57), a carrier receiving area (56 & 52), implanting the bone 
implantable device adjacent a target bone structure (see Fig. 9), applying biologically active 
substance onto the carrier after said step of implanting for subsequent delivery to said target bone 
structure (see col. 8, lines 36-41; col. 10, lines 6-12). 

Regarding claim 15, see col. 10, lines 6-7. 

Regarding claim 16, see col. 10, lines 10-11. 

Claims 64 and 66 are rejected under 35 U.S.C. 102(e) as being anticipated by White et al 
US 6,409,764 Bl. 

White et al discloses a bone implantable device (78)(see Fig. 9) comprising a body (12), a 
carrier receiving area (10), an pre-loaded collagen carrier (67) comprising a biologically active 
substance (69 or 71). Additionally, see col. 10, lines 37-40. 
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Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claim 57 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Claim 57 recites the limitation "said port" in line 10. There is insufficient antecedent 
basis for this limitation in the claim. 

Allowable Subject Matter 
Claims 21, 56, 58, 60, 62-63, and 70 are allowed. 

Claims 54, 55, 65, 67-69 and 72 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the limitations of 
the base claim and any intervening claims. 

Response to Arguments 

Applicant's arguments filed 6/29/06 have been fully considered but they are not 
persuasive. 

The new limitations entered in the previous rejected claims do place the case in condition 
for allowance because as shown in the McDonnell reference the biologically active substance 
bind with the un-doped carrier because they are packed within the internal cavity of the implant 
as disclosed previously. 
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Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Alvin J. Stewart whose telephone number is 571-272-4760. The 
examiner can normally be reached on Monday-Friday 7:00AM-5:30PM(1 Friday B-week off). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Corrine McDermott can be reached on 571-272-4754. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

A -&~*> 

ALVIN J. STEWART 
PRIMARY EXAMINER 

Art Unit 3738 

January 24, 2007. 



